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accordance writh the practice under Ex parte Quayle, 1 935 CD. 1 1 ; 453 O.G. 21 3. 
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1 . In view of the Board of Appeals decision and remand dated March 31 , 2003, 
prosecution is hereby reopened and the following action rendered. 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1-6 and 8-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cherukuri et al (4,518,615, cols. 5 and 6, Table III, Run D and claims 1 and 11), 
Cherukuri et al (4,794,003, cols. 2 and 6-8 and claims 12 and 19) or D' Amelia et al 
(cols. 3, 5, 6 and 10). 

Applicant is referred to paragraph No. 5, Paper No. 5 for a description of each 
primary reference. It would have been obvious to select lecithin as the emulsifier in 
each primary reference since lecithin is a viable alternative to each of the other 
emulsifiers described in each primary reference. Although the maximum amount of 
lecithin in each primary reference is 10% by weight, which is within the range claimed 
by applicants in claims 1-7 and 14-20, finding the optimum amount of lecithin to be 
included in the gum base, as in applicant's claims 8-13, would require nothing more 
than routine experimentation by one reasonably skilled in this art. 

4. Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over either 
Cherukuri et al patent or D' Amelia et al as applied to claims 1-6 and 8-20 above, and 
further in view of Klose et al. 
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Applicant is referred to the reasoning set forth in paragraph No. 7, Paper No. 5. 

5. The switch from 35 USC 102 to 35 USC 1 03 in the rejection of claims 1-6 and 
14-20 is not a new ground of rejection ( In re Jacobson . 160 USPQ 795 and Ex parte 
Hill , 169 USPQ 437). Accordingly, this action is properly made FINAL. 

6. THIS ACTION IS MADE FINAL, Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

7. Any inquiry concerning this communication from the examiner should be directed 
to Arthur Corbin whose telephone number is (703) 308-3850. The examiner can 
generally be reached on Tuesday-Friday from 10 a.m. to 7:30 p.m. and on alternate 
Mondays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (703) 308-3959. The fax phone numbers 
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for the organization where this application is assigned are (703) 872-9310 for regular 
communications and (703) 305-71 15 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application should 
be directed to the receptionist whose telephone number is (703) 308-0661 . 



A. Corbin/dh 
April 28, 2003 
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